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BEFORE THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, GOHPUR 

    SONITPUR 

PRC Case No.30/2019 

            Under Sections 448/294/ 323/ 34, I.P.C. 

 

STATE OF ASSAM  

     ……………..PROSECUTION 

VERSUS- 

 

1. Mr. KIRON BORAH 

S/O Lt. RUPESWAR BORAH 

VILL.-  BORIGAON 

P.S.- GOHPUR 

DIST.- BISWANATH 

2. Mr. KUM BORAH 

S/O Mr. KUKHESWAR BORAH 

VILL.-  BORIGAON 

P.S.- GOHPUR 

DIST.- BISWANATH 

 

                                             ………..ACCUSED PERSONS 

________________________________________________________________ 

   

PRESENT: Mr. RAJ SEKHAR DUARA, JUDICIAL MAGISTRATE FIRST CLASS, 

GOHPUR, SONITPUR 

________________________________________________________________ 

 

ADVOCATE FOR THE PROSECUTION:        Ms. SANTANA BHUIYAN, APP 

ADVOCATES FOR THE ACCUSED PERSON:       Mr. ASIM HAZARIKA 

________________________________________________________________ 

OFFENCE EXPLAINED ON:          30.04.2019  

EVIDENCE RECORDED ON:        18.06.2019, 17.10.2019,  

     03.02.2020, 11.02.2021 
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ARGUMENTS HEARD ON:        06.03.2021  

JUDGMENT DELIVERED ON:        18.03.2021 

 

 

JUDGMENT 

FACTUAL SCENARIO 

1. The Prosecution’s case can be surmised as: one Mr. Kukheswar Borah had lodged 

an F.I.R. dated 03.08.2018 before the Officer- in- charge, Gohpur P.S. alleging 

inter alia that on 02.08.2018 at around 8:00 p.m., the accused persons, had 

unlawfully barged into the house of his son, Mr. Bogai Borah at Borigaon and 

apart from hurling profanities and obscene words at him, assaulted him with a 

sharp weapon by giving blows on his head and his left hand. Hence, this case. 

INVESTIGATION BY POLICE AND CHARGESHEET 

2. On receipt of the F.I.R., Officer-in- charge, Gohpur P.S. registered the same as 

Gohpur P.S. Case No.202/18 under Sections 448/294/326/34 of the Indian Penal 

Code and conducted investigation into the matter. On conclusion of such 

investigation, the police submitted charge-sheet against the accused persons, Mr. 

Kiron Borah and Mr. Kum Borah under Section 448/294/323/34 of the Indian Penal 

Code. 

 

APPEARANCE OF THE ACCUSED AND TRIAL 

3. In due course, the accused persons appeared in compliance with the summons 

issued by this Court. Thereafter, copies of the relevant documents as mandated 

by Section 207, Cr.P.C were furnished to them.  Subsequently, particulars of 

offence under Sections 448/294/323/34 of the Indian Penal Code were read over 

and explained to the accused persons to whom they pleaded not guilty and 

claimed to be tried.  

 

4. During trial, to substantiate their case, the prosecution examined 5 (five) 

witnesses and exhibited 4 (four) documents after which evidence for prosecution 

was closed. Subsequently, all the incriminating materials brought out in the 

Prosecution Evidence were put forth to the accused persons and their statements 

as mandated by Section 313, Criminal Procedure Code were recorded, to which 
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the accused replied in negative, denying their involvement in the instant case. 

Defense declined to adduce any evidence to support their case. 

 

POINTS FOR DETERMINATION 

5. Upon hearing both the parties and on perusal of the case record, the following 

points for determination have been formulated by this court to arrive at a definite 

finding.  

i) Whether the accused persons, on or about the 2nd  day 

of August, 2018 at Borigaon, in furtherance of common 

intention of all, committed house-trespass by entering 

into the Building used for human dwelling in the 

possession of Bogai Borah and thereby committed an 

offence punishable under Section 448, IPC? 

ii) Whether the accused person, on or about the same date 

and place, in furtherance of common intention of all, 

uttered obscene words at Bogai Borah in a public place, 

causing annoyance to others and thereby committed an 

offence punishable under Section 294, IPC? 

iii) Whether the accused person, on or about the same date 

and place, in furtherance of common intention of all, 

voluntarily caused hurt to Bogai Borah and thereby 

committed an offence punishable under Section 323, 

IPC? 

 

6. I have carefully perused and deliberated upon the Evidence brought on record 

and have keenly heard the arguments advanced by the learned counsels for both 

sides. The Evidence brought forth is as under: 

 

EVIDENCE 

7. P.W.1, Mr. Kusheswar Bora, the Informant of the instant case deposed in his 

Examination-in- chief that that he had filed this case against his son, Mr. Som 

Borah and another, Mr Kiron Borah. He further testified that on the date of the 

incident around 2 years ago, there was a fight between the accused persons and 

his other son, Bogai Bora at their house at some time in the night. He further 
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stated that he tried to intervene and stop the fight and later filed the F.I.R. He 

lastly added that he wishes for an amicable settlement of this case. Exhibit-1 is 

the F.I.R. and his signature over the same is Exhibit 1(1). During his Cross- 

Examination, it was brought forth that the tension leading up to the fight was 

because of the disturbance caused by the victim himself who was inebriated at 

that time. He lastly suggested that he had not witnessed the assault first hand.  

 

8. P.W.2, Mr. Bogai Borah, firstly confirmed that the informant is his father and 

stated that the case has been filed against accused, Mr. Som Borah, his elder 

brother and another, Mr. Kiron Bora. He has testified that on the day of the 

incident which had transpired around 2 years back at around 9:30 p.m., he adds 

that while he was alone and in a jolly mood, singing songs and having a merry 

time at his own house, the accused persons entered his house and attacked him 

a Dao, giving blows to his hand and head. He stated that he fled the scene in fear 

for his life and fell down outside his house. He lastly added that as a consequence 

of such attack, he had to get 7 stitches on his head and 4 on his hand at Gohpur 

SDCH where he was taken by the villagers after the attack. During his cross-

examination, he firstly admitted that his narrative as per his deposition before the 

court is not the same as that of his statement recorded by the police. He denied 

the suggestion put across by the Defense that he was inebriated and was creating 

nuisance which had disturbed the peace in the vicinity and that the accused had 

only tried to stop him, which then had culminated into an altercation and a 

struggle had ensued in consequence of which he fell down and sustained injuries. 

He also affirmed that he shares a common boundary with the accused. It was 

lastly suggested that though there are other houses in vicinity, none of its 

occupants had come to intervene on the night of the incident. 

 

9.  P.W.3, Mr. Samiran Borah after suggesting that he knows both the parties has 

narrated that on the day of the incident, which is around 2 years back at around 

8:00 p.m. in the night, he found Bogai Borah lying in his courtyard and he was 

bleeding. He stated that he then dialed 108 for an ambulance. When he was cross- 

examined, he expressed his ignorance about the nature and reasons for the 

incident.  
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10. P.W.4, Dr. Rishav Hazarika, Senior Medical Officer, Gohpur SDCH, narrated on 

02.08.2018 at 10:40 p.m. while he was on emergency duty, he examined Bogai 

Borah and reported a cut injury on the left wrist joint of the size 1inch x ½ cm 

and another cut injury on his left parietal region of the size 1inch x ½ cm.  He 

noted the age of the injury to be recent, simple in nature and caused by a blunt 

weapon. Exhibit 2 is the medical report with Exhibit 2 (1) being his signature on 

it. During his cross- examination, he concurred with the suggestion put across by 

the defense by suggesting that the injury sustained could also be caused by one 

falling down upon a surface.  

 

11. P.W.5, A.S.I. Narayan Baruah, has deposed that on 04.8.2018 while he was 

working as ASI at Behali P.S., informant, Sri Kokhreswar Borah had filed an FIR 

before Gohpur Ps Case vide FIR no 202/2018. The FIR was registered under 

Section 448, 294, 326 read with 34, IPC against the two accused.  From the 

witnesses, it came to the forefront that there was physical assault with a “jeura 

Khuti” (Bamboo sticks use for boundary fencing) where the accused persons had 

physically assaulted the son (Bogai Borah) of the informant. He deposed that he 

had filed the charge-sheet under sections 448, 294, 325, 34 of the Indian Penal 

code the accused persons with Exhibit 3  being the sketch map prepared by him 

and Exhibit 3 (1)  his signature on it and Exhibit 4 being the charge sheet and 

Exhibit 4 (1) being his signature on it. Exhibit 4 is the sketch map prepared by 

A.S.I Aditya Banti and Exhibit 4 (1) is the signature. During his cross- examination, 

he admitted that he had not seized anything from the place of occurrence. He 

confirmed the contradiction that P.w.2, Bogai Borah had not stated before him 

that the accused had entered his house and struck his head and hand with a dao 

and that he fled from the house and fell on the ground outside form where he 

was taken to Gohpur, SDCH by the people from his village and that he had to get 

7 stitches on his head and 4 on his hand for the injuries sustained. 

 

DISCUSSION, DECISION AND REASONS THEREOF  

12. Point for determination no (i): Before delving into the intricacies of this issue, 

I deem it imperative to highlight the essential ingredients which would constitute 

an offence under Section 448, IPC which in the present context is the offence of 

house trespass with the circumscribing intent of a person to commit an offence 
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or to intimidate, insult or annoy any person in possession of such house followed 

by such trespass. In the instant case, it is seen through the evidence of P.W.1 

and 2 that the Informant and the accused are related and share a common 

boundary. On the day of the incident, the intent of the accused to commit an 

offence at the house of the informant which is the sine qua non for an offence 

under Section 448, IPC, after a meticulous consideration of all the materials on 

record is found wanting. The dominant intention for the entry without being 

established in clear terms and the failure to satisfy any of the pre-requisites for 

an offence under the said section, this point is decided in negative and thus 

goes in favor of the accused. 

 

13. Point for determination no (ii): Section 294, IPC stipulates the utterance of 

obscene words by the accused in or near a public place to the annoyance of 

others. Not a solitary allegation pertaining to hurling of any profanities finds any 

mention in the evidence adduced by the prosecution. In light of the same, this 

point is decided in negative and thus goes in favor of the accused. 

 

14. Point for determination no (iii): Section 323, IPC comprises of two elements, 

first postulates the voluntariness of the accused and the second is the subsequent 

hurt caused to the victim. Starting with the latter, the narrative of the Prosecution 

built by the statements of P.w.2 and 3, further corroborated by the testimony of 

P.W.4, Dr. Dr. Rishav Hazarika, Senior Medical Officer who had examined the 

victim, sets out that the victim had indeed sustained injuries. P.W.2, Mr. Bogai 

Bora, the victim had deposed that as a consequence of the attack, he had to get 

7 stitches on his head and 4 on his hand at Gohpur SDCH where he was taken by 

the villagers after the attack. His narrative as to the injuries sustained is lent 

credence by P.W.3, who stated in his deposition that on the night of the incident, 

he found Bogai Borah lying on his courtyard and that he was bleeding. P.W. 4, 

Medical Officer has further elucidated the nature and extent of injuries sustained 

in his testimony which is supplemented by his medical examination report. Thus, 

it can be construed with certainty that the victim did sustain certain injuries. 
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15. Be that as it may, the key issue which will have a material bearing on the outcome 

of this case is that whether the injuries sustained were the outcome of the alleged 

assault by the accused, i.e. whether the accused had voluntarily caused hurt to 

P.W.2, Mr. Bogai Bora. The Defense has portrayed a different sequence of events 

by arguing that on the day of the incident, the victim, P.W.2 was inebriated and 

was creating nuisance thereby disturbing peace in the vicinity of his house and 

that the accused had only tried to stop him. This had then had culminated into an 

altercation and a struggle had ensued in consequence of which he fell down and 

sustained injuries. Thus, they mean to imply that the injuries sustained were likely 

because of the fall which was the victim’s own doing.  

 

16. Commencing with the testimony of P.W.1, Mr. Kusheswar Bora, the Informant of 

the instant case, he has supported this narrative by categorically testifying that 

the tension leading up to the fight was because of the disturbance caused by the 

victim himself, who was inebriated at the time. Another pertinent observation to 

be noted here is that P.W.4, Dr. Rishav Hazarika during his cross- examination 

had concurred with the suggestion put across by the defense that such injury 

could also be sustained by one falling down upon a surface. Prosecution’s case is 

further dented by P.W.2, the victim himself who by his own admission suggested 

that when he fled the scene in fear for his life, he fell down outside his house. 

Absence of any other eye witnesses to such alleged assault besides the testimony 

of P.W.2, further weakens the Prosecution’s narrative.  

 

17. Thus, it emerges that there are two clear and contrary hypotheses as to the cause 

of hurt. In such a scenario where there is a necessity to consider this quandary 

between two distinct possibilities, this Court holds that the Prosecution by means 

of the evidence adduced, has hereby failed to project the accused persons in the 

light of guilt and have fallen short in bringing home an offence under Section 323, 

IPC against the two accused persons. Situated thus, this point is decided in 

negative and thus goes in favor of the accused. 

 

18. Now the cardinal principle of criminal jurisprudence in India and the standard of 

proof in any criminal case is that the guilt of an accused has to be proved beyond 
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reasonable doubt thereby assigning the Prosecution with the principal duty to 

prove such guilt. In the instant case, based on the holdings of this Court in the 

above points for determination, it is clear that the Prosecution has failed to prove 

the guilt of the accused beyond reasonable doubt. It is also apparent from the 

evidence of all the witnesses that they there are no incriminating materials to 

constitute an offence which is punishable under Sections 448/ 294/ 323/ 34 of the 

Indian Penal Code. In light of the same and after thorough consideration of all 

the materials on record, the accused, Mr. Kiron Borah and Mr. Kum Borah are 

found not guilty for the aforesaid offence. Therefore, the accused persons are 

acquitted from this case and set at liberty forthwith. 

 

19. The bail bond of the accused persons and their surety shall remain in force for a 

period of 6 months from today in compliance with Section 437 (A) Criminal 

Procedure Code.  

 

20. The Case is accordingly disposed of on contest. 

 

21. The Judgment is pronounced in open Court in presence of the accused along with 

their respective counsel and the Ld. APP. 

 

22. Given under my hand and seal of this court on this 18th day of March, 2021 at 

Gohpur.  

 

Typed by me 

             

      (Raj Sekhar Duara)  

          Judicial Magistrate First Class 

         Gohpur, Sonitpur 

APPENDIX 

 

PROSECUTION EXHIBIT:  

Exhibit 1: F.I.R. dated 03.08.2018 

Exhibit 2: Injury Certificate 
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Exhibit 3: Sketch Map 

Exhibit 4: Charge Sheet 

 

DEFENCE EXHIBIT: NONE  

 

PROSECUTION WITNESSES:  

        P.W.1- Mr. Kusheswar Bora 

        P.W.2- Mr. Bogai Borah 

        P.W.3- Mr. Samiran Borah 

        P.W.4- Dr. Rishav Hazarika 

        P.W.5 - A.S.I. Narayan Baruah 

 

DEFENCE WITNESS: NONE  

 

 

 

      (Raj Sekhar Duara)  

          Judicial Magistrate First Class 

           Gohpur, Sonitpur 

 


